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The Foundational Framework and Breakthroughs in Addressing Challenges

of the Pre-litigation Mediation Mandate
SU Hesheng

(Institute of Law, Chinese Academy of Social Sciences)

Abstract: The pre-litigation mediation priority approach deeply implements the governance philoso-
phy of “placing non-litigation dispute resolution mechanisms at the forefront. ” Through pre-litiga-
tion diversion, consensus building, and substantive dispute resolution, it achieves the optimal allo-

cation of judicial resources and unleashes institutional efficiency. Legitimacy interpretation, support
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from China’s regulatory framework, and accumulated local practices collectively form the multidi-
mensional foundation for the pre-litigation mediation priority approach. Addressing institutional
challenges requires a systematic response across three dimensions: subjects, objects, and proce-
dures. Regarding subject configuration, based on its quasi-judicial nature, a court-affiliated pre-liti-
gation mediation system should be established, centered on court-assigned mediation and supported
by specially invited mediation. Subject matter should be defined using dual criteria of positive enu-
meration and negative exclusion, balancing procedural legality with practical adaptabili-
ty. Procedural design requires refinement: initiation mechanisms should follow a dual-track model
of primarily application-based initiation supplemented by court-initiated intervention; time limits
should employ a composite rule combining statutory benchmarks with consensual extensions; given
the unique structure of pre-litigation mediation procedures, a judicial confirmation mechanism based
on a consensual court assistance model should be established to enhance the enforceability of media-
tion agreements. The litigation-mediation interface should adopt a party-autonomous selection mod-
el, complemented by refined rules for retroactive litigation jurisdiction. Procedural document sha-
ring should activate the litigation preparatory function of pre-litigation mediation. Furthermore, a
comprehensive safeguard system encompassing pre-litigation preservation, incentive mechanisms,
and sanctions must be established to enhance procedural rigidity and operational effectiveness,
thereby facilitating the effective transition of the pre-litigation mediation principle from institutional
design to judicial practice.

Key words: Pre-litigation mediation priority; Protection of litigation rights; Preparatory function of
litigation; Pre-litigation mediation; Referral mediation; Court-attached mediation; Judicial confir-

mation



